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1919 M Street, N.W.
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Re: Ex Parte Presentation in MM Docket 92-266

Dear Mr. Caton:

Pursuant to 47 C.F.R. § 1.1206, United Broadcasting
Corporation ("UBC"), through undersigned counsel, submits this
original and one copy of a letter disclosing a written and oral
ex parte presentation in the above-captioned proceeding.

On September 7, 1994, the undersigned and Maria Silveria,
General Manger of UBC met with Chairman Reed Hundt and Merrill
Spiegel of the Chairman’s office. The meeting dealt with the
maximum permissible rates for commercial leased access channels,
including matters set forth in the attached written presentation
of UBC. Copies of the attached written presentation were given
to the FCC attendees at the meeting on September 7, 1994.

Very truly yours,
N

CK AND STONE

Tillman L. Lay
TLL:dmb
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cc: Chairman Reed Hundt
Merrill Spiegel, Esquire
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DEVELOPING MAXIMUM PERMISSIBLE LEASED ACCESS CHANNEL RATHFPEGRSERETARY

ADVERTISER-SUPPORTED TIER LEASED ACCESS PROGRAMMERS:

BASING THE RATE ON HISTORY AND MARKETPLACE EVIDENCE UNENCUMBERED

1.

BY THE EXTRA-MARKET INFLUENCE OF THE IMPLICIT FEE FORMULA
Leased access programmers serve an important purpose under
the Cable Act: They ensure that a cable operator does not
exercise complete bottleneck editorial control over all

multichannel video programming delivered to the home.

The uncertainty and potentially exorbitant rates stemming
from cable operators’ interpretation of the implicit fee
formula are stifling leased access programmers’ ability to
invest in new programming and facilities, and are
threatening leased access programmers’ survival and their

employees’ jobs.

Further delay by the FCC in revising the implicit fee
formula will place leased access programmers in a
protracted, resource-intensive struggle with large MSOs
before the FCC and the courts, a struggle that leased access

programmers lack the resources to sustain.
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Affordability to channel lessees must be the critical
criterion in setting maximum permissible rates if leased
access is to fulfill any of the objectives of Congress in
amending 47 U.S.C. § 532.

° Cable operators will treat the maximum permissible rate
as the minimum rate.

L Cable operators have no incentive to make leased access
rates affordable; to the contrary, by making leased
access rates unaffordable, operators can effectively
relieve themselves of all leased access obligations.
(By and large, that is precisely why there is little or
no leased access today, and why Congress found it
necessary to amend the leased access provisions in the
1992 Cable Act.) Thus, the FCC cannot rely on free
market forces to induce operators to lower rates if
there are no takers (or takers die out) at the maximum

permissible rate.

The current implicit fee formula yields prohibitive,

unaffordable rates for any advertiser-supported leased

access programmer on the basic or expanded basic tier.

° The formula improperly allows operators to double
recover subscriber revenues from advertiser-supported
leased access programmers on the basic and expanded

basic tiers.
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The longstanding industry practice for advertiser-
supported tier programmers -- a practice established by
operators and programmers themselves and which leased
access providers had no role in creating -- is that net
compensation runs from the cable operator to the
programmer. The only exception is the case of must-
carry broadcasters, which generally receive no
compensation, but also pay no compensation to the cable
operator. (While home shopping channels generally pay
compensation to cable operators in the form of a
percentage of sales, they are not advertiser-supported
channels and thus should be treated as a separate class
of leased access programmers. Determining the "going
rate" for home shopping channels should be a simple
task.)
Some cable operators argue that leased access rates
established in a manner similar to the FCC’s current
formula are not prohibitive except for "poorly-
financed" or "non-viable" programmers. This argument
is flatly contradicted by marketplace evidence:
(a) 1If, as some operators argue, "adequately financed"
and "viable" programmers could afford to pay
leased access rates comparable to those yielded by

the FCC’s current rules, then the obvious question
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becomes: Why have cable operators, as rational
profit-maximizers, not been charging those rates
to the traditional (and presumably "viable"), non-
leased access programmers on the operators’
advertiser-supported tiers?

In fact, the answer is obvious: No advertiser-
supported tier programmer -- not even the "well-
financed" and "viable" ones -- could afford to pay
leased access rates as calculated by operators
under the current implicit fee formula.

The history of arrangements between operators and
the established advertiser-supported programmers
proves the point. The original advertiser-
supported programmers in the late 1970s and early
1980s tried to survive solely on advertising
revenues (although they, unlike leased access
programmers, paid no compensation to operators for
carriage). Even with free carriage, however, the
traditional cable programming networks found it
difficult to survive on advertising revenue alone.
Indeed, the affiliate fees that operators pay to
the established programmers today arose in the
1980s precisely because even the established

programmers found that they could not survive on
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advertising revenues alone, but needed another
revenue stream from operators.

Rough calculations from public sources also prove
the point. According to the 1994 Television &
Cable Factbook, CNN (presumably a "well-financed"
and "viable" programmer) had nearly 57 million
subscribers and received 24-33 cents/month/
subscriber in affiliate fee revenues from cable
operators. Using the FCC’s implicit fee formula,
cable operators in the Dade County, Florida, area
have been demanding that leased access programmers
pay rates of about 50 cents/month/subscriber. 1If
CNN had to pay those rates (and, if, in the
process of course, CNN lost its 24-33 cents/month/
subscriber in affiliate revenue), CNN would suffer
a net loss from its present position of over $500
million, or half a billion dollars, per year.
(Over $300 million of this figure would represent
what CNN would have to pay operators under the
implicit fee formula; the rest would be lost
affiliate fee revenues.) Even a well-financed
programmer like CNN could not possibly survive a
$500 million/year shortfall from its present

position. 1In fact, according to published
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reports, CNN’s total revenue for the first half of

1992 was only about $260 million. That is less
than the $300 million CNN would have to pay to
obtain carriage at the operators’ new leased

access rates.

While the issue of whether leased access is remunerative to
the operator is certainly relevant, what is remunerative to
the operator cannot be assessed in a vacuum; rather, it can
only be assessed in the context of (1) what the operator
itself has considered to be sufficiently remunerative in the
context of other channels of a similar class; and (2) the
operator’s costs. When those factors are considered in the
context of advertiser-supported tier channels, it is clear
that any monetary compensation by leased access programmers
to operators, no matter how small (say zero to 5
cents/subscriber/month) would make leased access channels
substantially more remunerative to the operator than any
other advertiser-supported tier programmer.
® Since the operator pays an affiliate fee to every other
advertiser-supported tier programmer, any net payment
to the operator by a leased access programmer
necessarily makes the operator’s margin on the leased

access channel greater than the margin it earns on any
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other non-leased access advertiser-supported channel on
the tier.

Moreover, in the case of an operator subject to rate
regulation (on either the basic or expanded basic
tier), the operator’s maximum permitted rate is based
on the number of channels on the tier. As a result,
carrying a leased access channel entitles the operator
to charge a higher subscriber rate, even though, unlike
all other channels on the tier, the operator pays
nothing to the programmer. If the operator is allowed
to charge the leased access programmer as little as a
penny or a nickel/subscriber/month for the channel, the
leased access channel becomes a "win-win" situation for
the operator: The operator is entitled to charge a
higher rate to subscribers for carrying the channel
while simultaneously earning revenue from the leased
access programmer, a double revenue stream that no
other non-leased access advertiser-supported programmer
provides to the operator.

Cable operators have provided little in the way of data
about the out-of-pocket costs they incur for leased
access. What evidence there is suggests that the
incremental cost must be negligible. The Center for

Media Education and the Consumer Federation of America
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have submitted evidence to the Commission suggesting
that the annual incremental costs to a cable operator
for a full-time leased access channel is only $783.
UBC’s Dade County experience confirms that little or no
compensation is necessary to make leased access
channels remunerative for operators. Until operators
began revising (and dramatically escalating) their
leased access rates based on their interpretation of
the FCC’s implicit fee formula, UBC paid leased access
rates ranging from zero (with advertising compensation
that the operators never exercised) to $5000 per month.
Given that these were rates voluntarily charged by
operators in a pre-1992 Cable Act environment more
hostile to leased access, these rates surely must have
been remunerative and, given cable operators’ market

power, most likely excessively remunerative.

7. Operators’ other arguments are nothing more than an attack

on having any leased access at all.

Some operators have complained that cable operators
"will have to remove existing programming to
accommodate channel lessees," thereby causing
"subscriber disruption." This is really nothing more
than an argument that operators should have no leased

access obligations at all.
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Some operators have said that "reduced leased access
rates" are unnecessary for "program diversity" because
there are already "over 70 cable networks" and "a
variety of highly diverse local programming ventures."
This position reflects a fundamental misunderstanding
of the diversity principle underlying leased access.
Absent leased access, all programming carried on the
system is filtered through a single gatekeeper: the
cable operator. Regardless of the number or subjective
variety of the programming a cable operator chooses to
carry, there can be no true diversity as long as there
is a single gatekeeper making all programming
decisions. The Supreme Court recognized as much in its
recent Turner decision.

Some operators claim that low leased access rates would
"subsidize" supposedly "unsuccessful" leased
programmers and thereby exclude new, supposedly "more
talented and ambitious," non-leased access programmers
(chosen, of course, by the cable operator). These same
operators point out, however, that "it takes years to
build a successful programming business, and
programmers may not realize a profit for years." That
may be true, but it proves the fallacy of the

operators’ argument: If it takes time for a programmer
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to develop even when it is unencumbered by leased
access charges, how can operators seriously maintain
that leased access programmers are unsuccessful when
leased access programmers like TeleMiami have managed
to survive subject to handicaps never faced by these
new, supposedly "more talented and ambitious,”

programmers?
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CONCLUSIONS:

A.

The Commission should reject operators’ invitation to
prolong the leased access rulemaking proceeding so that
MSOs and established programmers can bury leased access
programmers with mounds of filings. Because of the
fragile financial status of leased access programmers,
operators could accomplish indirectly through delay
what the FCC has refused to allow them to do directly:
destroy leased access programmers. While operators and
established programmers complain that "going forward"
rate issues must be resolved quickly, they overlook
that leased access programmers have been waiting ten
years for relief from operators’ raw exercise of market

power over them.

The FCC’s current implicit fee formula makes no sense
in the context of advertiser-supported tier leased
access programmers. Indeed, none of the established,
well-known cable programmers could possibly survive if,
rather than receiving license fees from operators, they
were charged leased access rates based on the implicit

fee formula.
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C. If leased access is to survive at all, the maximum
permissible leased access rate for advertiser-supported
tier leased access programmers must be negligible. UBC
suggests that the maximum permissible rate should be in

the range of zero to 5 cents per subscriber per month.
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u na significativa

representacién de la
familia Yedra, estd teniendo
protagonismo por las ondas
radiales de WQBA AM/FM.

" El primero en incorporarse a
la veterana estlacién fue el
popular animador de radio y
televisién José "Pepe” Yedra,
quien desde sus comicnzos en
19568 en CMQ, en La Habana
se ha destacado como ejecutivo
de ventas, productlor, actor y
presentador en los principales
canales de televisién y
estaciones de radio de Miami,
Nueva York y Puerto Rico.

Por varios anos fue el
presentador del noticiero de
Radio Marti, lo que le ha
permitido traspasar las
fronteras y ser una de las
figuras mds reconocidas en
Cuba. Esto se demostro el
pasado Dia de las Madres,
cuando un gran nGimero de
oyentes de Cuba que se

' "‘ f
CD, USA”".

* 7
Verénica Segrera, conductora de

® [ ]
Telemiami
VIAJA A CABO SAN LUCAS, MEXICO

",

mensaje de felicitacién y
admiracién al equipo de BMG
US Latin, por el excelente
trabajo de promocidn del
primer sencillo"Pero que

- necesidad’, tema del dlbum
°  mencionado, primero que saca
Juan Gabriel después de un
receso de ocho afos.

Al acto asistieron grandes
personalidades del mundo
artistico y una selecta
represeniacion de la prensa
internacional. El reportaje lo
presentd la chica en su
popular espacio "CD, USA".

c on motivo del

sensacional lanzamiento
internacional del mds reciente
album del idolo mexicano’
Juan Gabriel, ‘Gracias por

" Espérart, la exquisita <
presentadora de Telemiami
Verénica Segrera viajé hasta
Cabo San Lucas, México, para
cubrir el evento.

La actividad realizada por la
bella Verdnica, fue calificada
de genial por los productores
y ejecutivos de la pujante
estacion televisiva, los que
quisieron hacer llegar un

ESPANOL EN SOUTH BEACH

I matrimonijo compuesto por Richard y Aida Gottlieb,
han obtenido gran aceptacién con su espacio radial "Art
Deco Times', que transmite la emisora WSBH 1490 AM de lunes
a viernes de 6 a 7 de la noche.
Richard ofrece una estupenda seleccién de la era deco, los '20
y los '30, época dorada de la musica y 1a cancién de USA,
cuando las grandes orquestas americanas, los famosos
‘crooners* de jazz y del "pop* contemporineos sobresalian.
Pero Aida de origen puertorriqueiio, manifiesta que fue
smhién la época dorada de nosotros los hispanos, donde habfa
:11a musica maravillosa desde Espana hasta la Argentina. Ella
da informacién sobre artistas y su musica. También introduce
entrevistas en vivo, recientemente presenté al compositor
argentino Mario Clavell, autor del bolero *Somaos”™. "Tengo tan-
tas miisica buena que ya en”Miami no se oye, Tofia1a Negra,
Milongas, zarzuelas, tangos, boleros...” aseguré la locutora.

S

Aida Gottlieb.

Pépe y Martica Yedra, padre e hijo, unidos laboralmente.

LA FAMILIA YEDRA EN WQBA

comunicaron telefénicameonte
con La Cubanigima, lo
reconocfan déndole la
bienvenida. Yedra conduce’La
opinién de la calle, scgmento
que refleja el sentir de los
hispanos del Sur de la Florida.

Su hija Martica Yedra se
incorporé a la estacién desde
julio como parte de los
locutores de comerciales y
promociénes, ademaAs realiza
remotos de la AM/FM. La
gerencia dice estar muy
contenta con el regreso de
Martica, pues ademdas de su
profesionalismo, su voz fresca
y juvenil fue la primera
locutora en salir al aire por la
estacién FM el 8 de marzo de
1979, alas 6 pm. Ellaes
actualmente ejecutiva de
Radio Marti. Su madre la
actriz y locutora Martha
Jorge, divorciada de su padre
figura en la némina de WQBA
desde hace varios anos.

Richard Gottlieb.

CARTEL & 25
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TELEMIANI APRESENTA HOVR'

Telemiami,
através dos
“cables™ TCl
Canal 40,
TCI-South Canal 51,
Adelphia Cable Canal 52
¢ Gold Coast Cablevision
Canal 44, cstA com uma
nova programag¢io dirigi-
da ao publico brasileiro ¢
hispénico. Ao publico
brasileiro, a Telemiami
tem oferecido o “The Girl
From Ipanema™, com a
nossa conhecida ¢ queri-
da Held Pinheiro,
um programa alegre,
descontraido ¢ que apresenta entrevistas
de personalidades e artistas. E produzido
no Brasil, com exclusividade para a
emissora norte-ameticana ¢ vai ao ar de
segunda & sexta-feira, a partir das 11:15
da noite.

Com estréia marcada para este 15 de
agosto, o “Jornal Brasileiro™, com
apresentagio de Marcos Cesar, também de
segunda & sexta-feira, 2 partir das 11:00
horas da noite. A produg3o do noticiario é
local ¢ a Telemiami estruturou-se para
apresentar aos telespectadores brasileiros
um programa dinimico, com os ultimos

donurados.

L ]
“Anos

acontecimentos
Brasil.

Para o piblico
hispéinico, a Telemiami
estard estreando uma
mini-séri¢ ¢ uma nove-
la, de origem brasileira.
Com dublagem em
espanhol, a mini-série

Malu Mader ¢ Felipe
Camarygo. u doce
ingenuidade dos anoys

Dourados”,
antigo
sucesso ¥
da Rede
Globo ¢
que retra-
ta o dia-a-
dia num
recanto no Rio de Janeiro, o tradicional
bairro da Tijuca, sob o governo do entio
presidente da Republica,  Juscelino
Kubitschek. Entra no ar no préximo dia
22 de agosto, as 9:30 horas da noite ¢ terd

Gloria Pires imterpreta
Maria de Fatima ¢ expie a
mildade em busca de um
objetive.

SRR

IRANACRO BT o

a duragio de 10 capitulos.

E, em 5 de setembro, outro campedo de
audiéncia da Rede Globo: a novela Vale
Tudo. Depois de grande sucesso na Vene-
zuela, Chile, Equador, Peru, Paraguai,
Bolivia ¢ Nicardgua, chega ao publico
hispanico no sul da Flérida as peripécias e
malandragens da personagem Maria de
Fétima, figura central da novela ¢ inter-
pretada pela atriz Gléria Pires, tendo ao
seu lado os “medalhdes™ Antonio Fagundes
¢ Regina Duarte. O enredo oferece todos
os ingredientes que retratam o antagonis-
mo entre a honestidade ¢ a desonestidade,
a moral ¢ a ética. De segunda i sexta-
feira, a partir das 9:30 horas da noite. Muito
embora com dublagem em espanhol,
também para o publico brasileiro, vale a
pena ver de novo as duas estréias.

- Nhann Beach Preza, R
0934 o Collins Avenue.
O Metalhica, Alice in Chams,
Candlebon ¢ Suictdal Tendencies
- i 21 de agosto.
no Bicentenmial Park,
€ David Sanborn, dia 26 de

no Pompano Beach Amphitheatre,
Fleetwaod Mac, dia 29 de agosto,

no Carcetree Theatre,

em West Palm Beach.

Fernanda Montenegro, dia 10 de
sctembro, com o espeticulo
“Dona Doida - Um Interludio™,
no The Colony Theater.

O Ana Caram & Raul Mascarenhas,
dia 16 de setembro, no Stephien
Tatkhouse, em M Beach,

S James Taylor,
dias 11 ¢ 12 de outubro,
no Sunrise Musical Theatre.
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5:30 a.m.
8 Morris Cerullo
6:00a.m.
€D Serad anunciado
. 6:30 a.m.
B Cristiano emision
) Programa comprado
7:00a.m.
D El tesoro del saber
T_H]PVilla Alegre O
@ Primera hora
_ 7:30a.m.
P Sera anunciado
8:00 a.m.
B Medicina preventiva
qu Munequitos
D Los super campeones
8:30 a.m.
B ElChavo
D Bugs Bunny y Daffy Duck
9:00 a.m.
‘D Chespirito
7] Yideos musicales
3 Programa comprado
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M En la television

2pm.
EDAsi es mi Meéxico. Con
Rodolfo de Anda y Begona
Palacios. Un tridngulo amo-
roso con todos los ingredicn-
les, canciones y charrosa
caballo. 2 hrs

4 p.m.
@Sevcec. Pedro Scevcec trac
ala pantaila chica tcmasde
interés humano v social, en
un programa disenado para
la comunidad hispana.

B3 p.m.

g Que pasa, USA? Las
divertidas situaciones de una
tipica famitia de cubancame-
ricanos en Miami. (Cable).

10 p.m.
@BSensacionalisimo. Ricky
Martin, Los Fantasmas del
Caribe, Paulina Rubio, la
mujer mas pequena del

mundo, Alberta Cayntana. el
hombre de fuego, Tony
Gutiérrez. | hr.
Medianoche.
eBFestival Acapulco'94,
Garnbalds, Ricardo Arjona,
Charlie Masso, La Onda
“aschna. Los Joao. 2 hrs.

B Enlaradio

6 a.m.
WQBA-FM (107.5) La Ex:-
tosa. Alegre despertar. Lili

stefan con un divertido pro-
grama de musica. noticias.
reportes del transito, entre-
vistas a artista y grandes pre-
m1os.

It am.
CMQ-AM(1210) CMQ).
Show de Leticia Callava.
Leticia Callava y su vanado
programa con énfasis en los
acontecimientos diarios v de
actuahdad en general.
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OB Durees st democh
©a) Hogar, dulce hogar
con )

8:30 p.m.
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@) Cosas de casados
9:30 p.m.
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Mi secretaria
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@ Sensacionalisimo Ri
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mundo, Alberta Cayrtana;
bre de fuego, Tony Gutiér:
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CNN News
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